TOWN OF

AMHERST

MASSACHUSETTS

SpeciaMemorandum

To:  Town Council Members

From: George Ryan, ChaiGovernance, Organization and LegislatiG@OL)Committee
Date: September 142020

Re:  SingleUsePlastic Bag BaBylaw

History of the Bylaw

The original Bylaw was passed by Town Meeting in 28fpendix A) This version was reviewed by the

Bylaw Review Committg@®RC) appointed by the Town Coudaiting the transition in government and

the BRC proposed a numbafrnon-substantive changes to the 2016 Byléppendix B) Councilor

DuMontat the 1/6/2020 Town Council meetingrgued thatthe Town Councihouldnot accept the

changegroposed by thdBRecausdt amounted to a substantive change. Nonetheless the Council

voted and enacted on 1/27/2020 a General Bylaw replacement which included the recommendations of

the BRC for the 2016 Bylaw (Appendix 8% with other bylaws that Town Councilavishedto revise,

this bylaw was referred to GOL and Coundilamont was advised to pursue hgroposalwith GOL
Thefirstreviewby GOL of Counci |l or [heganomMay 6 Onpdunepl@Ost e d r evi s
voted 41 (Hannekevoting NQ to declare the proposedwei sed Byl aw “cl ear, consi ¢
act i onAasummary af that discussion is excerpted beléwsubsequent version was then

submitted by the sponsaat the July 29meeting of GOlWwhich addressed the concerns of Councilor
Hanneke and that revisedvéeron was decl ared “clear, cdf5istent,
(Steinberg abstaining)A summary of that discussion is also excerpted beldracked changes of the

proposed Bylaw (Appendix D) aadlean copy of the proposed Byld#ppendix E) r@ attached.

Summary of the Major Changeg GOL

The Findings section has been removed and a Purpose section introduced. The Definitions section has
been brought into conformity with the actual language of the Bylaw. Dgferments section has been
eliminatedon the grounds that sufficient time has passed since the original Bylaw was passed in 2016.
Theexemption for certain permissible singlse plastic bags has been moved from the Use Regulations
section to the Defi ngletys enP®I| §sAsenteoncdlzagedniadded tokhel m Sii
Use Regulations to make types of alternate bthgs may be offered by retail establishments

enforceable should they choose to offer them.
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GOL Deliberations

From GOL Committee Report to theuncil (0&29-20)

Single Use Plastic Bag BaA good portion of the discussion focused on the role of definitions in
Bylaws. One view held that it is helpful to provide definitions for all or most terms used in the bylaw,
another argued that an exces$ aefinitions can lead to confusion and lack of clarity and that definitions
should be limited to the specific purpose of the bylaw and those elements which speak directly to its
enforcement. The dissenting vote was cast on the grounds thaamanging he requested additional
wording to accommodate concerns from the members of GOL that the original proposal didn't meet
actionability requirements resulted in a bylaw that was less clear than the original and therefore didn't
meet the requirements for clay in our bylaws.

From GOL Committee Report to the Coun€i20)

Plastic Bag Banln the previous vote of June 171% to declare the proposed revision to the existing
bylaw to be clear, consistent, and actionable one member voted against omabeds that some of

the wording changes proposed to meet concerns of the Committee over actionability failed to meet the
clarity requirement. The sponsor reached out to that member and together crafted new language which
met the objections of the membeand which both believed made the bylaw clearer and improved
actionability. During discussion one member expressed reservations about the review process since
they had not had time to review the proposed changes but it was argued by other members that the
previous vote had been- to approve the original revision and that these new changes in fact met the
objection of the one member who voted in the negative and otherwise did not change what had already
been approved by the Committee.
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Appendix A Original Bylaw Passed by Town Meeting in May, 2016
SINGLE USE PLASTIC BAG PROHIBITION
(ATM — May 2, 2016 — Art. 36)

SECTION 1 PURPOSE:
This bylaw 1s enacted pursuant to the general police power in order to protect the health, safety
and welfare of the inhabitants of the town.

SECTION 2 EFFECTIVE DATE: :
This bylaw shall take effect on January 1%, 2017.

SECTION 3 FINDINGS: :

According to the World Economics Report, at least 8 million metric tons of plastics contaminate
the world’s oceans each year, resulting in disastrous environmental effects on wildlife. With an
estimated 1 trillion plastic bags used annually, these single-use bags are certainly contributing to
this large amount of plastic contamination in our oceans and our landfills. Many other
municipalities in the Commonwealth of Massachusetts have enacted single-use plastic bag
prohibitions, and have seen positive results.

The Massachusetts Solid Waste Master Plan calls for a reduction of single-use plastic bags and
for the increased usage of reusable, recyclable, and/or biodegradable bags. Additionally, the
recycling market for plastic bags is limited and they cannot be recycled in standard recycling
streams. The primary purpose of this bylaw is to reduce the negative effects on single-use plastic
bags on the environment, reduce contamination of plastic bags in residential recycling streams,
and, most importantly, to encourage consumers to bring reusable bags while shopping,
eliminating the environmental impacts of any single-use bags.

SECTION 4 DEFINITIONS:

4.1 "Thin-film single-use plastic bags", typically with plastic handles, are bags with a
thickness of 3 mils (thousandths of an inch) or less and are intended for single-use
transport of purchased products.

42 "ASTM D6400 standard" a testing standard developed by the American Society for
Testing and Materials used to determine the ability of a material to be composted.

4.3 "Biodegradable bag" means a bag that: 1) contains no polymers derived from fossil
fuels and 2) is intended for single use and will decompose in a natural setting at a rate
comparable to other biodegradable materials such as paper, leaves, and food waste.

4.4 "Reusable bag" means a bag that is specifically designed for multiple use and is
made of thick plastic, cloth, fabric or other durable materials.

4.5 “Compostable bag” means a bag that 1) Meets the ASTM D6400 standard for
compostable plastic and 2) is able to be municipally or industrially composted

4.6 “Recyclable Paper Bag” means a bag that: 1) is 100% recyclable overall 2) contains a
minimum of 30% post-consumer recycled content and 3) displays the words “Recyclable” or
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“Please Recycle” on the outside of the bag.

SECTION 5 USE REGULATIONS:
5.1  Thin-film single-use plastic bags shall not be distributed, used, or sold for checkout or
other purposes at retail, retail food, or service retail establishments within the Town of Ambherst.

5.2 Customers are encouraged to bring their own reusable or biodegradable shopping bags
to stores. Retail establishments may provide biodegradable bags, reusable bags, compostable
bags, or recyclable paper bags for free or for a fee, as they so desire. Retail establishments are
strongly encouraged to make reusable bags available for sale to customers at a reasonable
price.

5.3 Thin-film plastic bags used to contain dry cleaning, newspapers, produce, meat, cheese,
bulk foods, wet items and other similar merchandise, typically without handles, are permissible.

SECTION 6 ENFORCEMENT:
6.1 The Board of Health or its designee may inquire on an annual basis regarding an
establishment’s compliance with this bylaw.

6.2 Citizens of the Town of Amherst who may observe potential violations of this bylaw shall
be able to file a complaint with the Board of Health or its designee who shall investigate whether
there is a violation of this bylaw.

6.3 Penalties and fines for violation of this bylaw may be enforced as follows:

6.4 For the first violation, the Board of Health or its designee, upon determination that a
violation has occurred, shall issue a written warning notice to the establishment, which will
specify the violation and the appropriate penalties in the event of future violations. The warning
should also state that the retail establishment might be closed if it fails to comply.

6.5 Any violation of the provisions of this bylaw may be enforced by non-criminal complaint
pursuant to the provisions of G.L. ¢.40, s.21D. The fine for any violation shall be one hundred
dollars ($100.00) for each offense. Each day such violation continues shall be deemed as a
separate offense.

6.6 Fines are cumulative and each day or portion thereof shall constitute a separate offense. If
more than one, each condition violated shall constitute a separate offense.

SECTION 7 DEFERMENTS:

Upon written application from a retail establishment, the Board of Health, after a public
hearing, may temporarily defer application of this bylaw for a retail establishment for a one year
period, upon a showing by the retail establishment that the conditions of this bylaw would cause
undue hardship. The Board of Health will hold the deciding power as to whether the hardship of
the establishment is cause for a deferment. The establishment must reapply prior to the end of
the one year exemption period and demonstrate continued undue hardship if it wished to have
the deferment extended. Deferments may only be granted for intervals not to exceed one year.
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Appendix BBylaw Review Committee Recommendations

3.28-Single Use Plastic Bag Prohibition

The Committee’ s r e-substantigenathentimematesthisfbglaw inolume

capitalizatonod ef i ned t er ms, del etion of defined terms nc
“Compostable bag,” “Recyclable Paper bag,” and “R
sections in accordance with 1.1(J), and deletion of an aspiratientiba that encouraged customers to

bring reusable bags and encouraged establishments to provide reusable, biodegradable, compostable,

or recyclable paper bags. The GCoumbmstdrtei coOnNshaeca s:
do not materially chage how the bylaw operates.

From Report of the Bylaw Review Committee to the Town Countild1

Comments on Bylaw adopted May 2016 by Amherst Town Meeting
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Appendix CEXxisting Bylaas adopted by Town Council b27-20

3.281 SINGLE-USE PLASTIC BAG PROHIBITION

PENALTIES FOR VIOLATION OF THE SINGLE -USE PLASTIC BAG PROHIBITION
BYLAW

Criminal Enforcement for first violation: warning notice to the establishmeriminal Enforcement
for second, and subsequent, violations$100.00 fine

Noncriminal Disposition for first violation: warning notice to the establishment (enforcement by:
Board of Health)
Noncriminal Disposition for second, and subsequent, violation§100.00 penalty (enforcement by:
Board of Health)

A. Definitions

fi T hRilmSingeUs e Pl astic Bagd means a bag, typically
mils (thousandths of an inch) or less and are intended for gisglé&-ansport of purchased products.

B. Use Regulations

1. (1) Thin-Film SingleUse Plastic Bagshall not be distributed, used, or sold for checkout or other
purposes at retail, retail food, or service retail establishments.

2. (2) Thin-film plastic bags used to contain dry cleaning, newspapers, produce, meat, cheese, bulk
foods, wet items, or othemsilar merchandise, typically without handles, are permissible.

C. Enforcement

1. (1) The Board of Health or its designee may inquire on an annual basis regarding an
establishment s compliance with this byl aw.
2. (2) Residents of the Town who observe pow@@ntiolations of this bylaw may file a complaint
with the Board of Health or its designee who shall investigate the complaint.

(3) Fines are cumulative and each day or portion thereof shall constitute a separate offense. If more than
one, each conditionielated shall constitute a separate offense.

(4) Warnings issued for the first violation shall specify the violation, the appropriate penalties in the event
of future violations, and a statement that the retail establishment might be closed if itdaitgoly.

D. Deferments

Upon written application from a retail establishment, the Board of Health, after a public hearing, may
temporarily defer application of this bylaw for a retail establishment for up to 1 year, upon a showing by
the retail establishent that the conditions of this bylaw would cause undue hardship. The Board of
Health shall determine whether the hardship of the establishment is cause for a deferment. The
establishment shall reapply prior to the end of the exemption period and deteormitsnued undue
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hardship if it wishes to have the deferment extended. Deferments may only be granted for intervals not to
exceed 1 year.
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AppendidD: Markedup Copy of Final Version voted by GOL on July 29 as
proposed to Town Council, September 2020

3.28¢ SINGLEJSE PLASTIC BAG PROHIBITION

PENALTIES FOR VIOLATION OF THE SISEPEASTIC BAG PROHIBITION BYLAW

Criminal Enforcement for first violatiorwarning notice to the establishment

Criminal Enforcement for second, and subsequent, violatio%00.00 fine

Noncriminal Dispositionthe above violations may be enforced with a penalty equal to the maximum
criminal fine associated with the violation (enforcement by: Board of Health)

A. Purpose

The primary purpose of this bylaw is to reduce thgatéve effects bsingleuse plastic bags on the
environment, reduce contamination of plastic bags in residential recycling streams, and, most
importantly, to encourage consumers to bring reusable bags while shopping, eliminating the
environmental impactsf any singlause bags.

B. A—Definitions

"Biodegradable bag" means a bag thatcaiptains no polymers derived from fossil fuels and b) is
intended for single use and will decompose in a natural setting at a rate comparable to other
biodegradable materials such as paper, leaves, and food waste.

Compostable bag” means a bag that a) meets the
is able to be municipally or industrially composteASTM D6400 standd¥dheans the testing standard
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developed by the American Society for Testing and Maleused to determine the ability of a material
to be composted.

“Recycl able Paper Bag” means a bag that: a) is 10
postconsumer recycled content and c¢c) dliesplarysthde w
outside of the bag.

"Reusable bag" means a bag that is specifically designed for multiple use and is made of thick plastic,
cloth, fabric or other durable materials.

“ THFilNmSinglddJs e Pl astic Bag” me anlandes, With gthickiesspfi3migsl | vy wi
(thousandths of an inch) or less and intended for siuge transport of purchased productshinfilm

plastic bagsised to contain dry cleaning, hewspapers, produce, meat, cheese, bulk foods, wet items, or

other simila merchandise, typically without handles, are permissible

@. Use Regulations

{43 1. ThinFilm SingldJse Plastic Bags shall not be distributed, used, or sold for checkout or other
purposes at retail, retail food, or service retail establishments.

k foods,

2. 1f any retail establishment provides a checkout bag to customers, the bag shall comply with the
requirements of being either a recyclable paper bag, a compostable bag, a biodegradalledag

reusable bag.

DC. Enforcement

1. The Board of Health or its designee may inquire
compliance with this bylaw.

{2)2. Residents of the Town who observe potential violations of this bylaw may file a complaint with the
Board ofHealth or its designee who shall investigate the complaint.
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(2)3. Fines are cumulative and each day or portion thereof shall constitute a separate offense. If more
than 1, each condition violated shall constitute a separate offense.

(44, Warnings issuedf the first violation shall specify the violation, the appropriate penalties in the
event of future violations, and a statement that the retail establishment might be closed if it fails to
comply.
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AppendiXE Proposed Bylawopy of Final Version voted by GOL on July
29 as proposed to Town Council, September 2020 i{Cepy)

3.28¢ SINGLEJSE PLASTIC BAG PROHIBITION

PENALTIES FOR VIOLATION OF THE SISEPEASTIC BAG PROHIBITION BYLAW

Criminal Enforcement for first violatiomvarning notice to the establishment

Criminal Enforcement for second, and subsequeviglations: $100.00 fine

Noncriminal Dispositionthe above violations may be enforced with a penalty equal to the maximum
criminal fine associated with the violation (enforcement by: Board of Health)

A. Purpose

The primary purpose of this bylaw is to reduthe negative effects of singiese plastic bags on the
environment, reduce contamination of plastic bags in residential recycling streams, and, most
importantly, to encourage consumers to bring reusable bags while shopping, eliminating the
environmentalimpacts of any singlase bags.

B. Definitions

"Biodegradable bag" means a bag that: a) contains no polymers derived from fossil fuels and b) is
intended for single use and will decompose in a natural setting at a rate comparable to other
biodegradable mierials such as paper, leaves, and food waste.

“Compostable bag” means a bag that a) meets the A
is able to be municipally or industrially composted. ASTM D6400 standard means the testing standard
developed by the American Society for Testing and Materials used to determine the ability of a material

to be composted.
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“Recycl abl e Paper Bag means a bag that: a) is 10
postconsumer recycled contentandd)é pl ays t he words “Recyclable” or
outside of the bag.

"Reusable bag" means a bag that is specifically designed for multiple use and is made of thick plastic,
cloth, fabric or other durable materials.

“ T RFilnmSingldJse Plast Bag” means a bag, typically with pla
(thousandths of an inch) or less and intended for skugle transport of purchased products. THiim

plastic bags used to contain dry cleaning, newspapers, produce, measehaulk foods, wet items, or

other similar merchandise, typically without handles, are permissible.

C. Use Regulations

1. ThinFilm SingldJse Plastic Bags shall not be distributed, used, or sold for checkout or other purposes
at retail, retail food, oservice retail establishments.

2. If any retail establishment provides a checkout bag to customers, the bag shall comply with the
requirements of being either a recyclable paper bag, a compostable bag, a biodegradable bag, or a
reusable bag.

D. Enforcement

1. The Board of Health or its designee may inquir
compliance with this bylaw.

2. Residents of the Town who observe potential violations of this bylaw may file a complaint with the
Board of Health or its degnee who shall investigate the complaint.

3. Fines are cumulative and each day or portion thereof shall constitute a separate offense. If more than
1, each condition violated shall constitute a separate offense.

4. Warnings issued for the first violatigshall specify the violation, the appropriate penalties in the
event of future violations, and a statement that the retail establishment might be closed if it fails to
comply.
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